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Balance of Costs May Change in Divorce Court
Appellate Judge Finds Income Disparity Alone Cannot Be Basis for Bearing 
Divorce Costs 

By Don J. DeBenedictis 
Daily Journal Staff Writer 

After a divorce that dragged on for 15 years over child custody, draining his 
energy and bank account, Alan Schroeder was slapped with yet another bill. 
The judge ordered him to pay his ex-wife's legal fees. This, when Schroeder 
could not afford his own lawyer and was forced to represent himself. 

"It was depressing and deflating," Schroeder said. 

The judge's general reasoning was simple: Schroeder, a law firm librarian, 
made more money than his ex-wife, a court clerk, so it was only fair that he 
should bear the brunt of the legal expenses. 

But in a ruling that could change how family law judges approach thousands of similar cases across the 
state, Schroeder - a long-odds, pro per litigant - recently won an appeal challenging the court order to 
pay his ex-wife's attorney fees. Alan T.S. Jr. v. Superior Court (Mary T.), 2009 D JDAR 4146 

In the published decision last month, 4th District Court of Appeal Presiding Justice David G. Sills sided 
with Schroeder and admonished the trial judge for shortsightedness. Sills ruled that equitable 
distribution of legal expenses cannot, by definition, leave one side so disadvantaged as to not be able to 
afford representation. 

"The idea is that both sides should have the opportunity to retain counsel," Sills wrote. 

The decision is significant. According to state estimates, as many as 80 percent of litigants in California's 
family courts represent themselves because they can't afford to hire an attorney. 

Family law judges often "reflexively grant fee awards based on income disparities alone," said Marc E. 
Angelucci, of the Men's Law Center in San Diego. "We see so many people, mostly dads, who can't retain 
counsel or can't replenish their retainers after being hit with fee awards." 

Schroeder and Mary Trimmer's divorce was finalized in 1996, but the couple has been in and out of 
courts ever since over the custody of their son, now 17, and daughter, 15. 

    

    



Trimmer, a family law clerk at a state court in Reno, Nev., has since remarried and has custody of the 
two children. She is represented by the Law Office of Steven R. Grecco in Irvine. Grecco did not return 
calls seeking comment on the case. 

Schroeder has a new family of his own; a girlfriend and the couple's 1-year-old daughter. 

Court records show the divorce and the custody battle apparently have taken a financial toll on 
Trimmer, as well. She filed for bankruptcy within a year after the divorce and at one point couldn't 
afford an attorney either. 

But Schroeder - now a law librarian for the Century City office of securities and financial-law 
powerhouse Strook & Strook & Lavan earning $100,000 a year - argued that his income level versus his 
ex-wife's should not be the only determining factor in who pays for legal fees. 

He already pays Trimmer $1,800 a month in child support. He is the main breadwinner for his new 
family, and is still paying credit card bills from the time he had an attorney. Schroeder said he has a 
negative cash flow of $800 a month. 

Schroeder also argued that Trimmer has more money than she lets on, including income from horses 
she owns and rents out. 

But his arguments failed to persuade Orange County Superior Court Judge Nancy A. Pollard who on Sept. 
16 ordered him to pay $9,000 to his ex-wife in attorneys fees, at $300 a month. 

The appellate court disagreed with Pollard. The panel said the judge went wrong, as many family law 
judges do, by looking exclusively at the former spouse's individual earning capacity. Instead of using that 
"truncated approach" to setting fees, she should have considered a lengthy list of factors, including 

Schroeder's expenses and the income of Trimmer's new husband. 

A fee award "should be the product of a nuanced process in which the trial court should try to get the 
'big picture' of the case," Sills wrote. 

The justices also took issue with Pollard's decision to block Schroeder's request to put Trimmer on the 
witness stand. He wanted to question his ex-wife about her overall financial picture. Sills said family law 
judges too often block testimony in motion hearings and rely instead on written declarations for the 
sake of expediency, but, he said, declarations aren't necessarily good enough. 

"Just because live testimony may not be automatically required does not mean it may not be an abuse 
of discretion to refuse it if the peculiar facts of a given case require it," the justice wrote. 



In ordinary civil cases, the important issues usually get decided in trial with testimony, but in family 
court, matters like support and custody are handled in motion hearings, not trials, said Brian G. Saylin, a 
family law specialist in Orange. Saylin represented Schroeder for about eight months in 2006 and 2007, 
until his client ran out of money. 

"You have more rights in an auto accident case than when you're seeking custody of your own children," 
Sylian said. 

For Schroeder's part, he said he will continue the fight, if only to give his teenage children a dad, as well 
as a mom. And since pulling off an unlikely victory in the appellate court, he has gotten some calls from 
sympathetic attorneys offering pro bono help. 
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