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December 4, 2009 

 
Recommendations, Elkins Family Law Task Force 

 
Submitted on behalf of the 

 
National Coalition For Men, Coalition of Parent Support, and San Diego Children’s Coalition 

 
First and foremost, we would like to express our appreciation and recognition of the leadership of the 
California Supreme Court in establishing the Elkins Task Force, and the efforts of the Elkins Task Force itself 
in making the over 100 recommendations, many of which are very significant and which we believe, if acted 
upon will improve family law practice in California. 
 
In response to the ―Elkins Family Law Task Force Draft Recommendations‖ our comments follow: 
 
 

2. Expanding Legal Representation and Providing a Continuum of Legal Services  

1.B.Early needs-based fee awards   

Elkins Family Law Task Force (EFCTF) Recommendation: Courts should give careful attention to 
making early needs-based attorney fee awards rather than deferring the issue to trial. This would 
minimize the imbalance in ability to hire counsel between litigants in a family law case. When a 
request for needs-based attorney fees is made, the court should make findings regarding whether 
the award of fees is necessary, whether there is a disparity in access to funds or income, and 
whether one party is able to pay. If the findings demonstrate need, disparity in access and ability to 
pay, the court should make an order awarding attorney fees. 
 
Our Recommendation: We concur except; the default payee for needs based attorneys fees should 
be the needs based spouse. Courts should be clear when issuing fee awards that the default payee 
is the spouse and not the attorney. This fact is established in case law (Borson, Meadows, Sharff) 
and not incorporated into the Family Code. Pro Per litigants are not versed in applicable case law. 
Until the family code is amended the court should apply this practice to ensure fairness to 
unrepresented parties. Otherwise, if the court does not specify the payee,  and the spouse is not the 
default payee, attorneys and pro per litigants have a high potential to enter into further litigation 
driving up costs and wasting precious court resources. This potential conflict is further exacerbated if 
the attorney is subsequently discharged from representation. 

 

4. Providing Clear Guidance Through Rules of Court 

1.Statewide Family Law Rules 

EFCTF Recommendation: The family law rules should be revised to be more comprehensive and to 
incorporate best procedural practices from local rules that are not currently covered by statewide 
rules but that lend themselves to statewide implementation. The rules should be written in plain 
language and organized logically. There should be common statewide rules for continuances of 
matters, ex parte proceedings, evidentiary objections in declarations, settlement conferences, trials, 
meet-and-confer, and other requirements. 
 
Our Recommendation: Concur, but the Rules should also provide clear definitions and objective 
standards/guidelines for Courts, Attorneys, and Litigants. In particular, the Rules are currently 
deficient in giving a uniform, non-subjective meaning of the following widely used terms: 
 

 ―Domestic violence‖ 

 ―Best interests‖ 
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 ―Joint physical custody‖ 

 ―Frequent and continuous‖ 

 ―Safety, health, and welfare‖ 

 
The establishment of the above definitions will inspire honest debate, focus litigants in court, 
increase predictability and thus decrease the need to litigate matters, and aid Legislators in drafting 
legislation. 

 

5. Children’s Voices 

1.Input from Children  

EFLTF Recommendation: In appropriate cases, judicial officers should consider whether and how a 
child might meaningfully participate in a given family matter. There are general legal and 
psychological, as well as case-specific, reasons to consider: a. Studies have recognized the 
importance of hearing from children in matters that affect their lives and have shown that children do 
better when they are aware of the process and how decisions will be made; b. Family Code section 
3042(a) requires the court to consider the wishes of the child in custody disputes if the child is old 
enough to have formed an intelligent preference; c. Family Code section 7890 et seq. requires the 
court to consider the wishes of the child in termination of parental rights proceedings and to take 
testimony of a child who is 10 years of age or older; and d. In some cases, a child is a percipient 
witness and has important information that the court needs to consider in deciding the dispute before 
it. 
 

Our Recommendation: Concur, but early in the court process encourage parents and children to 

participate in third party programs (such as Kids’ Turn) and provide children a vehicle to convey their 
feelings to their parents, and later to the court, as appropriate. In addition, this recommendation 
should include a vehicle for parents to provide the court with what they respectively believe to be 
their child’s views. This should be a Rule providing for each parent to make declarations to the court 
of their child’s wished ―based on information and belief‖. 

 

6. Domestic Violence 

8.Statewide consistency 

EFLTF Recommendation: Local domestic violence procedures must conform to statewide rules of 
court and current statutory requirements. 
 
Our Recommendation: Disagree. There should be no local standards. The incorporation of clear 
definitions and objective standards within statewide rules of court and current statutory requirements 
suffice (see e.g., Recommendation 4.1 above). A uniform, objective judicial interpretation should be 
discerned and clearly publicized to the public and Legislature. 

 

7. Enhancing Safety 

3.Child welfare services 

EFLTF Recommendation: Child welfare or protective services should be required to become 
involved in all cases involving child abuse and neglect. Child protective services (CPS)/child welfare 
services should not treat those cases differently from cases involving the same or similar issues in 
juvenile court simply because one parent has sought relief in family court. Rather, CPS should be 
required to assist the court in fully investigating and providing appropriate resources as they would 
to children handled through their protection system. (See, for example, Wolf. & Inst. Code, § 328.) 
Children in these cases should have access to counsel, to child welfare services, to social workers, 
and to Court Appointed Special Advocates (CASAs). Statutory, rule, or regulatory changes that may 
be necessary to implement this recommendation should be undertaken. 
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Our Recommendation: Disagree. CPS is fraught with inconsistencies across the state, does not 
follow standards that are compliant with the evidentiary and Constitutional protections of the court, 
and for most practical purposes operate in the dark (i.e., immune from scrutiny and accountability). 
Accordingly, CPS should not be used in family law cases at all until they have established objective 
operating standards, transparency, and accountability comparable to that required of court officers. 

     

8. Contested Child Custody 

1.B.Investigators and evaluators 

EFLTF Recommendation: In those cases where additional information is needed, courts should have 
investigators and evaluators available. Court orders should clearly indicate whether an investigation 
(to determine facts and not to make assessments, recommendations, or evaluations) or an 
evaluation is being ordered. 
 
Our Recommendation: Evaluators and investigators should be paid for by the Court thereby 
establishing an incentive for the Court to judiciously implement such services, currently there is a 
perception that the involvement of specialists has as much if not more to do with the litigant’s 
finances as with the litigant’s actual needs. 

   

3.Resources for child custody mediation services   

EFLTF Recommendation: Courts should identify the amount of time a particular case needs in 
mediation and provide mediation services according to those needs. Courts should increase the time 
available for initial sessions and/or allow the parties to schedule follow-up sessions. Superior courts 
that use day-of-court mediation should consider expanding the time available for mediation through 
expanded use of prescheduled appointments. 
 
Our Recommendation: It is not possible for Courts or anyone else to effectively identify the amount 
of time a particular case needs in mediation. Logistically, Family Court Mediation (FCS) should be 
limited to an objective list of considerations that serve as a guide in predicting the length of 
mediations. No FCS mediation should be longer than two hours. If more time is required follow-up 
sessions should be scheduled as soon as possible and within five business days whichever comes 
first. NOTE: FCS mediators may be mental health professionals by training but they are hired as 
mediators. Their efforts should primarily cause a meeting of the minds between parties rather than 
cause what is tantamount to a custody evaluation, particularly since many of the mediation reports in 
reporting counties are less than factual, open to personal bias of the mediators, and cannot be 
effectively accomplished in the typical time allowed. Nor should they refer to themselves as 
―counselors‖. They may very well be ―counselors‖ by education and training, but they are hired as 
mediators to which relevant law speaks. FCS mediators should mediate, which by statute is their job. 

 

7.Child custody language  

EFLTF Recommendation: The phrase ―parenting time‖ should be used in legislation and rules of 
court where applicable instead of ―custody‖ and ―visitation.‖ Any statutory or rule changes should 
recognize that the intent of these changes is not to change substantive law but rather to use 
nomenclature that more respectfully describes the time parents are responsible for, or spend time 
with, their children. 
 
Our Recommendation: Concur, however, where there is joint physical custody each parent shall be 
referred to as ―custodial parent‖ regardless of parenting time. 

 

8.Culturally competent mediation services  

EFLTF Recommendation: Training should address how mediators and evaluators can provide 
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culturally competent mediation services so that all litigants will have the greatest opportunity to 
access court services and resolve their disputes effectively. 
 
Our Recommendation: Culturally specific groups should be encouraged to exhaust respective 
culturally specific solutions within their cultural community thereby discouraging rather than 
encouraging access to court services. Regardless, this is a significant issue that requires 
considerable and continuing discussion including all sides with special emphasis on values (whose 
values, who determines, and especially with variations of values within the United States). 

     

14. Enhancing Mechanisms to Handle Perjury 

1.New civil sanctions 

EFLTF Recommendation: Legislation should be sought so that if a party can show by clear and 
convincing evidence that the other side knowingly or fraudulently misrepresented an essential 
element of evidence that caused some measurable damage to the other party, then the order could 
be set aside and the party could ask for sanctions and request payment for attorney fees and costs. 
Costs would include time off work for litigants to be in court. 
 
Our Recommendation: This has more to do with a lack of will to enforce existing law, however 
we would include (1) where there is clear and convincing evidence the Court shall ensure 
prosecution (2) where the perjury includes serious matters such as false accusations of abuse or 
violence the Court shall rebuttably presume that the perjurer is an unfit parent and (3) where the 
Court can impose sanctions short of prosecution the Court shall do so. CONSIDER: Recently in San 
Diego a woman maliciously filed one false accusation after another regarding her male partner. The 
man contracted with a GPS monitoring service. His attorney later questioned the woman in court 
where under oath she firmly restated all her false claims, she even involved a female lover and 
family members who testified or submitted declarations on her behalf. The man was then questioned 
during which the GPS monitoring devise he was wearing was revealed. The judge was able to use 
his computer to access a website and discern that the woman’s claims could not possibly be true 
since the man was nowhere near the woman at any time during any of the incidents she falsely 
claimed. The judge was incensed and cautioned the woman; however, no sanctions were levied nor 
did the judge refer the matter for prosecution. On the other hand the man had been arrested, jailed, 
paid exorbitant bail, lost his job, had his life virtually destroyed, and suffered from depression. In this 
example, a completely innocent man paid an inhuman price for a woman’s deceitful and deliberate 
crimes, yet the woman left the Court unscathed. False accusers must be fully sanctioned and 
prosecuted, as applicable, particularly in light of overwhelming and incontrovertible evidence. 
Unbelievably, she was awarded primary physical custody of the children. 

     

18. Judicial Branch Education 

1.A. Children’s needs 

EFLTF Recommendation: The content of all judicial educational courses should include the best 
possible information about children’s best interest, children’s developmental needs, and types of 
parental behavior that may positively or negatively affect children. Judicial educational courses 
should also more effectively address children’s needs and place greater emphasis on children's 
psychological needs. Judicial officers should receive training on how to interview children to best 
assess their needs. 
 
Our Recommendation: Judicial educational courses must emphasize long term effects on children 
are paramount and need to be given priority over short term or transient concerns. 

 

1.F. Procedural justice  

EFLTF Recommendation: All family law judicial officers should be provided with education on the 
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elements of procedural justice and the most effective ways to provide litigants with a meaningful 
voice in their cases. 
 
Our Recommendation: Concur, but we would also include substantive justice which would include 
constitutional protections of parents fundamental rights to raise their children and children’s 
fundamental rights to have uninhibited access to both parents. 

 

1.K.Fairness, awareness of bias, and elimination of bias  

EFLTF Recommendation: Judicial education programs should place significant emphasis on issues 
related to fairness, awareness of bias, and elimination of bias in family law. The task force heard 
extensive concerns about issues of perceived bias toward and against both women and men in 
family law. Given the significance and sensitivity of the issues involved, the courts should strive to 
ensure that judicial officers receive ongoing education on these important issues. 
 
Our Recommendation: We strongly concur and add that all related training be based on reliable 
and accurate information, particularly with respect to gender. Furthermore, curriculums and trainers 
should be grounded in objective, scientific and evidence based methods rather than immersed in 
non-scientific ideologies. The work product of educators, evaluators, and jurists must be tracked and 
evaluated to ensure parents are treated fairly, regardless gender – Courts must be gender blind. 

 

2.B.Family law training for those in general assignments  

EFLTF Recommendation: Training on family law should be provided for judicial officers in general 
civil or criminal trial assignments so that if they are assigned family law cases, they will have greater 
familiarity with family law issues, processes, and procedures. 
 
Our Recommendation: We concur, with the proviso that the training should be extensive, provided 
prior to judicial officers taking the bench, and continuing annually. 

 

2.E.Customer service training for court staff:  

EFLTF Recommendation: Court staff and bailiffs/sheriffs must receive ongoing training on interacting 
with litigants in family law matters. 
 
Our Recommendation: We concur, with the proviso that the training be extensive, provided prior to 
staff and bailiffs/sheriffs working, and continuing annually. Additionally, career advancement and 
continued employment shall include consideration of customer service performance.  
     

19. Family Law Research Agenda 

1. Research agenda for family law  

EFLTF Recommendation: A research agenda for the family courts should be developed and 
implemented by the AOC in partnership with the local courts. The research agenda would, at a 

minimum, include the elements outlined below… 

 
Our Recommendation: We agree though in partnership with diverse advocacy groups. We also 
strongly recommend the formation of a statewide citizen advocacy group similar to the one 
effectively employed for several years by the Department of Child Support Services. This can be 
managed by an Ombudsperson. 

 

1.A.Basic statewide statistical reporting  

EFLTF Recommendation: Staff from the AOC and the local courts; have designed family law 
management reports that will be available to users of the California Courts Case Management 
System (CCMS) when it is deployed. The AOC should promote the use of these reports and, prior to 
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CCMS implementation; provide toolkits for the courts to collect similar statistics. The AOC should 
educate courts on the interpretation of and potential uses for the data. The types of data to be 
included in the basic statistical reporting should include, but not be limited to:  a. The number and 
percentage of cases with one side represented, both sides represented, and neither side 
represented; b. The number and percentage of cases involving children; c. The number and 
percentage of cases involving interpreters or litigants with limited or no English proficiency; d. Case 
aging (from time of filing and between key milestones) and time to disposition; e. The number and 
percentage of cases that reach judgment; f. Methods by which judgments were reached; g. The 
number of orders to show cause (OSCs) and motions filed per case, including the number of post 
judgment OSCs and motions; h. The number of hearings per case or filing (both hearings scheduled 
and hearings held); I. The number of cases with trials or lengthy hearings; j. The number of cases 
that return to court and the frequency with which they return; k. The number of and reasons for 
continuances; and l. The number of failures to appear for court hearings and for mediation 
appointments.  In addition, data should be available and reported at both the case level and the 
family level to better capture situations where families are involved in multiple cases. 
 
Our Recommendation: We agree and add ―m.‖ track and report custody and time share awards and 
restraining orders, identifying the gender of each party; meaning, for example, which parent was 
awarded the most physical custody, which parent was awarded ―sole‖ physical custody, was parent 
was restrained. 

 

1.C. Performance measures  

EFLTF Recommendation: The AOC, in consultation with the Family and Juvenile Law Advisory 
Committee, the Trial Court Presiding Judges Advisory Committee, the Court Executives Advisory 
Committee, and the National Center for State Courts (NCSC), should develop and pilot a 
streamlined trial court performance standards model and test it in various courts (e.g., small, 
medium, large). These performance standards will be specific to California and will focus on key 
performance areas, similar to those in NCSC’s CourTools model, which provides courts with a set of 
10 key performance measures in a simple, visual format, outlining for each measure a clear 
definition and statement of purpose, a measurement plan with instruments and data collection 
methods, and strategies for reporting results. After testing and full vetting with trial courts, the 
performance measures should be incorporated into the CCMS regular monthly reports module and 
reviewed by each court to determine its own levels of effectiveness and efficiency and potential 
areas for improvement. The AOC should provide appropriate guidance to the courts in effectively 
using this information. 
 
Our Recommendation: We agree but would add the inclusion of diverse advocacy groups and 
stakeholders to participate fully in the development the performance measures. 

 

1.D.Litigant surveys  

EFLTF Recommendation: The AOC should provide courts with tools to conduct periodic customer 
satisfaction surveys and snapshot studies on the demographics and other key characteristics of 
family law litigants. Customer satisfaction surveys should incorporate questions related to procedural 
fairness. 
 
Our Recommendation: We agree however we would add questions related to substantive fairness in 
addition and where applicable performance evaluations should include customer performance 
surveys with all information being transparent and readily available to the public. 
 

2.B. Crossover between family law and other case types  

EFLTF Recommendation: The AOC should track the frequency with which parties in family law cases 
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are involved in cases in other court departments—including but not limited to juvenile dependency; 
probate guardianship, conservatorship, or estates; criminal domestic violence cases; and drug 
court—and assess what challenges they face, as well as their service needs. 
 
Our Recommendation: We agree however the AOC should also track the correlation between family 
law cases and (1) bankruptcy cases and (2) allegations of domestic violence, sexual assault, and 
child abuse. 

 

4. Review of research and best practices from other jurisdictions  

EFLTF Recommendation: The AOC and local courts should continue to explore best practices by 
reviewing research and reports from other jurisdictions, both nationally and internationally that have 
implemented new programs or services related to the family court. 
 
Our Recommendation: We agree however reliance on such research must be scientifically grounded 
and evidence based. Such exploration should be in partnership with diverse advocacy group and 
stakeholders. We also strongly recommend the formation of a statewide citizen advocacy group 
similar to the one effectively employed for several years by the Department of Child Support 
Services. This can be managed by an Ombudsperson. 

     

21. Leadership, Accountability, and Resources 

12.C. Court Ombudsman  

EFLTF Recommendation: Evaluating the creation of a court ombudsman position to receive and 
investigate complaints and make recommendations to court leadership for improvement. This 
position would not be limited to family law matters and would be fully empowered to research and 
investigate any filed complaint, pursuant to established local rules. 
 

Our Recommendation: We strongly concur, however jurisdiction should be broader and not be limited 

to court rules, local or otherwise.  
 
Respectfully, 
 
Harry Crouch 
President National Coalition For Men 
 
Jeffery Perwin 
President San Diego Children’s Coalition 
 
James Shaw 
President Coalition of Parent Support 
 

 


